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Current Lopics. 

Lae question whether a so-called union 
labor clause in agreements for work 
between municipalities, or boards of quasi- 
municipal corporations, and private contrac- 
tors is legal and constitutional was recently 
passed upon by the Supreme Court of the 
State of Illinois, in the case of Adams v. The 
Board Education, to the 
As was to have been 
expected, the court holds that the latter had 
no authority to insert a clause 


and adversely 
claims of the unions. 


in the con- 
tract restricting the contractor to the em- 
ployment of union men, and undertaking to 
pay a higher rate of wage, for such a clause 
clearly discriminates between different 
classes of citizens, restricts competition and 
increases the cost of work to be paid for out 
of taxation. This would appear to be so 
plain even to the dullest comprehension 
that it seems astonishing any body of men 
could have been found in this country will- 
ing to expend their time and funds in the 
adjudication of such a case. The Chicago 
Evening Post, in commenting on the de- 
cision, says, with a great deal of truth ‘and 
justice, that the labor leaders’ talk of their 
long fight for “ recognition” is a palpable 
misuse of terms. The only “ recognition’ 
which they ought to ask or expect is the 
right to fix a price for services, and to work 
for it or decline to do so. To subscribe to 


their doctrines would be to deliberately dis- 


“c 


the men outside of them, for which there is 
no warrant either in law, morals or common 
sense. 


It is one of the most interesting, and we 
think most valuable, features of the new law, 
which recently went into effect in Ohio, re- 
lating to the administration of capital pun- 
ishment, that the power of the governor to 
The text of the new 
statute, which places it within the province 
of the jury to say by their verdict whether 
capital punishment shall or shall not be in- 
flicted, reads (93 O. L. 223): ‘“* * * And 
provided further, no person convicted of 
murder in the first degree shall be recom- 
mended for pardon by the board of pardons, 
or for parol by the board of managers of the 
penitentiary, except upon proof of innocence 
established beyond a reasonable doubt.” It 
will thus be seen that if the convicted escape 
through the 


pardon is revoked. 


the gallows, recommendation 
of the jury, there is no possibility of his re- 
lease except by death or the discovery of 
absolute proof of innocence. With a similar 
provision on the statute books of every State 
there would be no danger of the recurrence 
of those pardon abuses which have so scan- 
dalized the administration of justice in sev- 
eral of the Commonwealths of the Union. 


To what extent one will be privileged to 
defame another under cover of pleadings in 
a litigation is not easily settled, and. indeed, 
the courts of this country as well as of 
Europe are divided to a greater or less de- 
gree upon it. In what is perhaps the leading 
American case, that of Union Mutual Life 
Ins. Co. v. Thomas (83 Fed. Rep. 803), it 
appeared that in a former suit on a life in- 
surance policy the defense was that the 
insured was still living. The company al- 
leged a conspiracy on the part of the plaintiff 
and her husband, the insured, to defraud the 
company, and that the plaintiff and her at- 
torneys “ have no knowledge or information 
whatever of the death of the insured, but 
have alleged that insured is dead for the sole 
purpose of carrying out the agreement, con- 
spiracy and fraud hereinbefore set forth.” It 





criminate in favor of the unions and against 


d Vor. 58 — No. 27 


was held, the suit being by one of the attor- 
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neys for damages, that such allegation in the | 


former action was libelous and not privi- 
leged, the general principle being enunciated 
that matter inserted in a pleading, in order to 
be privileged, must be legitimately related to 
the issues, or so pertinent to the subject of 
the controversy that it may become the sub- 
ject of inquiry on the trial. In the recent 


the Court of Appeals of Kentucky (47 S. W. | 
R. 884), it was held that matter alleged in an | 


answer, if pertinent and relevant, cannot give 
a right of action for libel, though false and 
alleged with malice, it appearing that the 


allegations related to the acts of a party and | 


not an outsider, and that such alleged acts, 
if true, might have constituted a defense. 
The court said in part: 

The appellant, W. T. Gains, brought this action 
in the Henry Circuit Court against appellee, A£tna 
Insurance Company, for damages for libel. A 
demurrer entered to the petition was sustained and 
the petition dismissed, and plaintiff appeals. The 
petition, after charging that appellee is a corpora- 
tion, and authorized to sue and be sued, alleges 
that in 1895 the plaintiff (appellant) instituted suit 
om a certain policy of insurance for the loss of 
tobacco, and that in that action the defendant 
(appellee) “filed an answer on the 11th day of 
May, 1895, and continuing in which it made the 
following false and malicious allegations of and 
concerning this plaintiff, to wit: ‘ Defendant, for 
further answer, avers that the barn and its con- 
tents, including the tobacco insured, were de- 
stroyed either by the gross 
carelessness and neglicence of the plaintiff, or 
were intentionally destroyed by him for the fraud- 
ulent purpose of rendering this defendant, and the 
other companies which had insured the barn and 
corn therein, and also the tobacco, liable for the 
amount of the insurance, which greatly exceeded 
the actual value of the property insured ’ — mean- 
ing by said language to charge the plaintiff, and 
thereby charging him, with the felonious offense of 
burning said barn and its contents, including the 
tobacco insured by the defendant, for the purpose 
of collecting from defendant and the other com- 
panies which had insured it the amount of insur- 
ance thereon. Plaintiff says that said allegations 


and reckless 


were false and absolutely groundless; that the de- | 


fendant, by its aforesaid agents and attorneys, at 
the time of and before the composing, uttering or 
publication thereof, knew they were false and 
without the color of truth or probability, and that 
they could not be sustained by proof. 





But in order | 


maliciously composed, uttered and _ published 
said words and concerning plaintiffs, and 
maliciously used said legal proceedings, in bad 
iaith, as a cloak to said libelous utterances, aud 
that plaintiff was damaged thereby in the sum of 
$10,000." It will be noticed that the petition is not 
defective in any way as to form, and, if the de- 
murrer was properly sustained, it was because of 
substance. The allegations of the petition being 


of 


| taken as true on demurrer, it presents the ques- 


case of Gains v. Aétna Ins. Co., decided by | tion, Does an action lie for false, malicious and 


libelous matter contained in an answer filed in an 
action pending, if the party making such allega- 
tions acted in bad faith in making such allegations, 
and knew at the time and before that they were 
false and without color of truth or probability, and 
they were made in order to defame, injure and 
ruin a plaintiff? Mr. Cooley, in his work on Torts 
(page 211), divides privileged communications into 
two classes. One, he says, are absolutely privi 
leged, so that no action will lie. To this class are 
those uttered or written in judicial proceedings, 
when pertinent and relevant. The other class are 
those that are held to preclude any presumption of 
malice, but still liable if both 
falsehood and malice are affirmatively shown. 
Townsh., Sland. & L. (sec. 221), says: “In a civil 
action, whatever the complainant may allege in his 
pleadings as or in connection with his grounds of 
complaint, can never give a right of action for 
libel. The immunity thus enjoyed by a party com- 
plaining extends also to a party defending. What- 
ever one may allege in his pleadings by way of 
defense to the charge brought against him, or by 
way of countercharge, counterclaim or set-off, can 
never give a right of action for libel. In such 
cases the protection is absolute, and no one shal! 
be permitted to allege that it was said or written 
with malice.”” The same doctrine is assented to by 
Odger in his work on Libel and Slander. Counsel 
for appellant, though strongly insisting that the 
demurrer should have been overruled; that the 
alleged libelous matter was not privileged, but 
actionable, cites no authority or precedent for his 
position. We are of opinion that the demurrer 
was properly sustained. The paragraph of the 
answer objected to as libelous was certainly per- 
tinent and relevant to the defense presented by 
appellee to that action, and though the allegations 
be untrue, 


leave the party 


untrue when 
made, and also conceding that they were made 
with bad motives, still, for obvious grounds of 
public policy no action will lie therefor. Their 
truth has been inquired into in the former case. 
We recognize the well-known doctrine that an ac 
tion will lie for the malicious prosecution of a civil 
action, but this rule and its reasons could hardly 
apply to a defense. 


and were known to be 


While a party may be liable 


to defame, injure and ruin plaintiff. the defendant. for an unwarranted, malicious and vexatious action 
by its said agents and attorneys, falsely and | begun by him, we know of no court holding that 











af 
tion 
del 
pre 
mit 
wit 


leg 


sel 
th 
th 
in 
pl 
th 


im 
be 
CO 
re 
th 
se 
ju 
dt 
in 
in 
an 
cl 
pt 
be 
th 


THE ALBANY LAW JOURNAL. 


427 








XUM 


a party is liable for damages caused by a vexa- 
tious and spurious defense, even though it be for 
delay merely, to a just demand. If the defense 
presented be pertinent and relevant, and one per- 
mitted by law, a party has a right to make it, 
without subjecting himself to an action for libel if 
he fails to maintain it. 
leged. 


This is absolutely privi- 


In the case of the People ex rel. Jeremiah 
Corridon v. R. W. McClaughrey, Warden, 
etc., decided by the Circuit Court of Cook 
county, Ill., it was held that a judgment and 
sentence based upon a sealed verdict read in 
the absence of the jury was void. Briefly, 
the facts appear to be that the prisoner 
indicted 


was 
He 


and 


with others for burglary. 
pleaded not guilty to the indictment, 
thereupon a jury was called, impaneled and 


sworn to try the case. All the testimony was 
introduced on behalf of the people, and on 
behalf of the defendant, the arguments of 
counsel concluded, and the jury instructed 
respecting the law. The record shows that 
the jury was permitted to separate by con- 
sent of the prisoner, and the polling of the 
jury was waived by him. The jury, after 
due deliberation, agreed upon a verdict, find- 
ing the defendant guilty as charged in the 
indictment, sealed the verdict and separated, 
and it was delivered, in open court, to the 
clerk the next morning, but the jury was not 
present, as the jurors had separated the night 
before and were not again called together in 
the case. A fact not referred to in the opin- 
ion is that the clerk’s record shows the jury 
were present. The sworn petition of the 
defendant sets forth that they were not pres- 
ent, however, as a jury, the individual mem- 
bers being mingled indiscriminately among 
the bystanders. Objection was made at the 
time of the entry of the verdict on the 
record, on the ground that the jury were 
absent, which objection was by his honor 
Judge Ewing, the trial judge, overruled, and 
in like manner a subsequent motion to dis- 
charge was overruled. Thereupon a bill of 
exceptions was presented to the trial judge, 
which was not signed until six weeks there- 
after, and in the meantime the prisoner was 
taken to the penitentiary. It on the 


strength of this bill of exceptions that the 


is 





relator was enabled, under the decisions of 
the State of Illinois, to contradict the clerk’s 
record. Suit has been instituted by Corridon 
against the clerk of the Criminal Court for 
making up a false record, which also pre- 
sents a very interesting question as to a 
clerk’s liability. 

E. J. Batten and H. W. Dikeman, as attorneys 
for relator, presented the court with briefs, of 
which the following is a summary: The bill of 
exceptions controls the record. (Elliott on Ap- 
pellate Procedure, § 811, and cases therein cited; 
Hirth v. Lynch, 96 Ill. 410; Westphal v. Sipe, 62 
il. App. 111; McChesney v. People, 174 Ill. 46.) 

The sealed verdict is the outgrowth of, and is 
subject to all the requisites of the ancient privy 
verdict, and both are absolute nullities until the 
jury have confirmed them by their assent in open 


court in the presence of the defendant. (Coke 
Lit. 227, 1 p.: 3 Blackstone, 377; Chit. Cr. L. 634- 


636: 63 Me. 5900 [Anon.]; Com. v. Heller, 5 Phila. 
128; Proffatt on July Trial, § 449; Young v. Sey- 
mour, 4 Neb. 89; Kennedy v. Raught, 6 Minn. 
235: Lawrence v. Stearn, 28 Mass. 501; Griffin v. 
Larned, 111 Ill. 432; Blakely v. Sheldon, 7 Johns. 
33: Rigg v. Cook, 4 Gil. 351; Martin v. Morelock, 
33 ll. 485: Root v. Sherman, 6 Johns. 69; Crotty 
v. Wyatt, 3 Ill. App. 388; Rees v. Stille, 38 Penn. 
St. 138.) 

If sealed verdict is a nullity until confirmed by 
the jury in open court, then,there is no conviction, 
and under clause 7, section 22, of the Illinois 
Habeas Corpus Act, this is a proper case for the 
exercise of this great writ of ltberty. 

Petitioner has once been in jeopardy, hence he 
cannot be retried. (Logg v. People, 8 Ill. App. 
99: Thompson and Merriam on Juries, § 312; 
Hines v. State, 24 Ohio St. 132; State v. Jefferson, 
66 N. C. 309: Jones v. State, 97 Ala. 77; State v. 
Wilson, 50 Ind. 487: Nolan v. State, 55 Ga. 521: 
Finch v. State. 53 Miss. 363; Jackson v. State 
[Ala.], 15 S. R. 551: McCauley v. State, 26 Ala. 
135; Ex parte Vincent, 43 Ala. 402; Madden v. 
Emmons, 83 Ind. 331: Adams v. State, 99 Ind. 
244: Poage v. State. 3 Ohio St. 230; Whitmore v. 
State, 43 Ark. 271: Rudder v. State, 29 Tex. 262; 
Mapes v. State, 13 Tex. App. 85: State v. Som- 
mers, 60 Minn. 90, 61 N. W. R. 907: Miller v. 
State, 8 Ind. 325: Morgan v. State, 12 Ind. 448; 
People v. Dolan, 51 Mich. 610; State v. Schuchardt, 
18 Neb. 454.) 


It is a high compliment to the attorneys 
for the relator that Judge Gibbons’ decision 
fully sustained them on practically every 
point. 


In William A. Boyd, respt., v. Gertie A. 
Gorman, applt., the New York Court of Ap- 
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peals decided that an action brought by an | 
attorney and counsellor-at-law to recover for | 
professional services comes within the pro- | 
visions of the Code prohibiting appeals to | 
the Court of Appeals in actions to recover | 

| 


for wages, salary or compensation for serv- 
ices, where the decision of the Appellate 
Division is unanimous, unless by permission | 
of the latter court or a judge of the Court of | 
Appeals. It was further held that the legis- | 
lature did not intend by this provision to | 
discriminate between the services of day 
laborers and professional men. (Code of 
Civ. Pro., sec. 191, par. 2.) The action was 
brought by an attorney and counsellor-at- 
law as upon a quantum meruit to recover 
compensation for professional services ren- 
dered by him upon the retainer of the de- 
fendant. Upon the trial before a referee the 
plaintiff recovered, and judgment was en- 
tered in his favor on August 27, 1897. An 
appeal was taken by the defendant to the 
Appellate Division, which unanimously af- 
firmed said judgment on June 9, 1898. Two 
days later, without procuring leave from any 
source, the defendant appealed to the Court 
of Appeals, and the plaintiff subsequently 
moved to dismiss the appeal upon. the 
ground that, owing to recent legislation, the 
Court of Appeals was without jurisdiction to 
entertain it. By par. 2, sec. 191, C. C. Proc., 
it is provided, inter alia, that “in an action to 
recover wages, salary or compensation for 
services, including expenses incidental 
thereto, or damages for breach of any con- 
tract therefor, when the decision of the Ap- 
pellate Division of the Supreme Court is 
unanimous, unless such Appellate Division 
shall certify that in its opinion a question of 
law is involved which ought to be reviewed 
by the Court of Appeals, or unless, in case of 
its refusal to so certify, an appeal is allowed 
bya judge of the Court of Appeals.” The 


words given went into effect April 27. 1898. 
Ch. 574, LL. 1808. 

In opposition to the motion it was con- 
tended that the amendment referred to pro- 
vides only for appeals in cases of the claims 
of employes and laboring men who should be 





employed under a given rate of wages or 








at a given salary or rate of compensation, 
and for such only. The court, Vann, J., held 
that this position was untenable, the lan- 
guage of the amendment being so broad and 
comprehensive as to fairly embrace claims 
for professional services. The court points 
out that not only are wages and salary men- 
tioned, but “compensation for services ” 
also. No intention on the part of the legis- 
lature is apparent from the words of the 
statute to discriminate between the services 
of a day laborer and those of a professional 
man. The word “services,” in the opinion 
of the court, means work done by one person 
at the request of another, and the nature of 
the work is unimportant. “The lawyer,” 
says the court, “serves his employer the 
same as a hod-carrier or a bookkeeper by 
personal labor in his particular line, and the 
payment that he receives therefor is simply 
compensation for services. We think the 
language of section 191, as well as its history, 
shows that the object of the legislature by its 
last amendment was to place a judicious 
limitation upon the right of appeal to the 
court of last report by adding to the list of 
nonappealable actions those brought to re- 
cover compensation for personal services of 
iv kind.” 


Rotes of Cases. 

Carriers — Package Sent in Care of Third Per- 
son — Right of Addressee — Replevin — Demand. 
—In United States Express Co. v. Hammer, de 
cided by the Appellate Court of Indiana, in No- 
vember, 1898 (51 N. E. Rep. 953), it appeared that 
an express package was directed to one person 
“in care of” another, and the latter declined it. 
The addressee demanded it of the express com- 
pany, which refused, although it knew he was the 
person addressed. The company had no claim on 
it. It was held that the addressee could maintain 
replevin for the package, since the one in whose 
care it was sent had no interest in it. 

The court said in part: 

The appellant has assigned as error that the 
court erred in each of its conclusions of law. In 
their brief the learned counsel for appellant say: 
“This appeal presents a single question of novel 
impression, and it is a question of importance, not 
only to common carriers, but also to the public.” 
Broadly stated, that question is this: What are the 
rights of each of the parties concerned in a ship- 
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ment by an express company, which is consigned 
to one person “in care of” another? It seems to 
us that, on principle, this question can be easily 
answered. Im the shipment of goods both the 
carrier and the consignee have rights which courts 
will respect and protect. The duty of the common 
carrier is to carry safely the goods intrusted to it 
for shipment, and to deliver to the consignee 
within a reasonable time. It is the duty of the 
consignee to receive the goods, when tendered, 
and to comply with all the reasonable rules of the 
carrier regulating such shipment and delivery. 
These are general propositions, and need not here 
be enlarged upon. If the American Express Com- 
pany shad received and taken into its possession 
the property in controversy, when tendered by 
appellant, it might have been a sufficient delivery, 
and might have relieved appellant from any further 
responsibility or liability. In fact, this is the rule, 
and so held in many cases. We cite the following: 
Ela v. Express Co. (29 Wis. 611), Russell v. Liv- 
ingston (16 N. Y. 515). But because of this rule 
it does not follow that such a delivery is the only 
good or proper delivery that would relieve the car- 
rier from liability. 

The fact does appear from the special findings 
that the American Express Company refused to 
receive the package when tendered, and that it 
gave its reasons for such refusal. It further ap- 
pears that the package was addressed to appellee; 
that it belonged to him; that appellant knew he 
was the identical person to whom it belonged; 
that he demanded that it be delivered to him; and 
that he was entitled to its possession. 
facts the court below could not have reached a 
different conclusion than that announced. Coun- 
sel for appellant cite the case of Despatch Co. v. 
Merriam (111 Ind. 5, 11 N. E. 954) in support of 
the proposition that if a common carrier delivers a 
consigned package to the wrong person, such car- 
rier is liable for conversion. This is true, but it 
has no application here; for it abundantly appears 
that the package belonged to appellee, and that he 
was entitled to its possession. Here appellant re- 
fused to deliver the property to the right person 
after a proper demand had been made for its 
delivery. Counsel also say that the rule prevails in 
this State that the law presumes that the con- 
signee is entitled to the possession of the p 
consigned to him, but that this presumption will 
not prevail against facts which show that there is 
another party in interest, and cite Pennsylvania 
Co. v. Holderman (69 Ind. 18), Pennsylvania Co. 
v. Poor (103 Ind. 554, 3 N. E. 253), Cleveland, C., 
C. & St. L. R. Co. v. Moline Plow Co. (13 Ind. 
App. 225), and Express Co. v. Dickson (94 U. S. 
549), in support of their contention. It is the law, 
as held in the last two cases cited, that where the 
facts show that one, other than the consignee, is a 
party in interest, the presumption does prevail that 


From these 





the consignee is entitled to the possession of goods 
shipped, after they arrive at their destination; yet 
the rule cam have no application here, because 
there is not even a pretense that the American 
Express Company had any interest in the property, 
while, on the contrary, it distinctly appears that it 
did not have any interest, and that appellee was 
the sole owner of and entitled to the possession ef 
the package of goods. When it clearly appears, as 
it does in this case, that the carrier refuses to 
deliver the goods shipped to the owner and real 
party in interest, with a knowledge of the fact that 
the party claiming the goods is the identical per- 
son to whom they are addressed and consigned, 
the right of the owner to the possession is removed 
irom the possibility of doubt. Counsel for appel- 
lant say: “ We concede that the question in this 
appeal is a new one, and, so far as we have been 
able to discover, there is no precise precedent in 
this State or any other State of the Union.” With 
all due deference to counsel, we are not surprised 
that a case identical to this has not found its way 
into the books, for the principle here involved is 
not new, but has been long settled. The real ques- 
tion in the case is, Who was entitled to the posses- 
sion of the package in controversy at the time the 
action commenced? The facts found by the court 
resolve this inquiry in favor of appellee, and judg- 
ment was properly rendered for him. 


Chattel Mortgage — Increase — Equities of Pur- 
chasers Without Notice. —In Cumberland Bank 
v..-Baker, decided in the Court of Chancery of 
New Jersey in November, 1898 (41 Atl. R. 704), it 
appeared that chattel mortgagees had agreed to 
take subject to a prior mortgage, but later sought 
to avoid their agreement by taking another mort- 
gage on the same property for the same debt, but 
this was declared ineffectual. One of them after- 
wards took a third mortgage on the same property 
on a pre-existing debt. It was held that there 
were no outstanding equities to prevent the senior 
mortgage, though not providing therefor, from 
including afterborn progeny of an animal covered 
by the mortgage. The court said in part: 
of the complainant was a good 
upon the possible progeny of the 
dam mortgaged. This progeny, when the mort- 
gage was made, had no separate existence, and 
was not susceptible of immediate delivery, and of 
actual and continued possession as a separate en- 
tity, as contemplated by the chattel mortgage act; 
but it had such a potential existence that the 
mortgagor might sell or mortgage it. It is doubt- 
ful if the provisions of the chattel mortgage act 
apply to a mortgage of such property. All of the 
defendants had actual notice of the complainant's 
mortgage, as well as constructive notice, if the 
chattel mortgage act applied. None of them ap- 


The mortgage 
lien, when made, 
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pear to have taken any action subsequent to its | ing this plaintiff down and causing said horse to 


birth dealing with the calf as a separate piece of | run over and trample on said plaintiff.” 


property, or parting with any value because of its 
separate existence. There is nothing shown which 
should prevent the application of the ordinary 
rule, * Partus sequitur ventrem.” The calf, being 
the progeny of the dam named in the complain- 
ant’s mortgage, was not after-acquired property, 
but had a potential existence when the complain- 
ant’s mortgage was made, and was included within 
the lien of that mortgage. I will advise an order 
sustaining the exception, and ordering the receiv 
ers to account for the $25, the price at which they 
sold the calf. 


Street Railroads — Negligence — Frightening 
Horses. —In Terre Haute Electric R’y Co. v. 
Yant, decided by the Appellate Court of Indiana 
in November, 1898 (51 N. E. Rep. 732), it was 
held that a street railway company is not liable for 
failure to stop a car running at a proper speed, on 
approaching a frightened horse, where it does not 
appear that thereby the horse could have been 
controlled, or that the motorman had reason to 
apprehend the occurrence of an accident. 

The court said in part: 

The complaint charges that on the day of the 
alleged injury defendant owned and operated a 
street railway line with double tracks running 
along a public street in the city of Terre Haute, 
and along the centre of the National road east of 
said city; that on said day, while plaintiff and his 
wile were traveling in a one-horse buggy along 
said highway, and on the south side thereof, and 
going east, they met one of the defendant’s electric 
street cars going west; that “the said horse saw 
and heard the said car traveling as aforesaid, and 
said horse did then and there become frightened at 
said fast-going car, and noise caused thereby, and 
began to plunge and start, and was becoming un- 
manageable; that thereupon this plaintiff jumped 
out of his said buggy and took hold of the harness 
and bridle on and about the said horse’s head, so 
that he would be more able to manage and control 
said horse, all of which was in plain view of de- 
fendant and defendant’s agents who were con- 
trolling, operating and running said car, and said 
servant ought to have seen, and did see, some time 
before the said car had come near said horse, the 
imperiled condition and position of the plaintiff 
caused by the fast-going car as aforesaid; that, 
notwithstanding the plaintiff's dangerous and im- 
periled position and condition, caused as aforesaid, 
the defendant, by its agent, wrongiully, carelessly 
and negligently ran said car at a high rate of speed 
as aforesaid, towards, on, near to and within but 
a few feet of this plaintiff and the said horse, which 
caused said horse to become entirely unmanage- 
able, and to start, plunge, turn and to run, throw- 








It is not 
claimed by appellee’s learned counsel that appe! 
lant was at fault in running its car and making th 
noise necessarily incident thereto, nor that it was 
run, upon the occasion in question, in an improper 
manner, up to the point where it was alleged the 
horse was becoming unmanageable; but that, when 
the motorman saw that appellee’s horse was fright 
ened and becoming unmanageable, he should hav: 
stopped the car. Booth on Street Railway Law, 
in section 298, states the law in the following lan 
guage: “And for obvious reasons companies 
which have been duly licensed, and therefore have 
as much right to run their cars in the streets as 
others have to drive through them with their 
horses and vehicles, cannot, ordinarily, be held 
responsible for horses taking fright at the appear 
ance, management or noise of the car. If a horse 
takes fright at an approaching car, and, because 
the car is not stopped, * * * becomes unman 
ageable, and runs away, injuring the driver o1 
others, the company is not liable, unless the con 
duct complained of in the management of the car 
is attributable only to a wanton and malicious dis 
regard ior the safety of the driver or other travel 
ers upon the street. * * * To the extent 
that travelers, whether in cars, on foot or in 
private vehicles, have the right to proceed without 
unnecessary interruption or delay, the rights of al! 
are equal, and the law makes no distinction be 
tween the vehicles used or the means employed. 
No other rule would be reasonable or practicable; 
for if drivers, motormen or gripmen were required 
to stop their cars, slacken their speed or omit or 
discontinue necessary signals, upon which the 
safety of others depends, because timid horses may 
become frightened, or already manifest symptoms 
of fear, not indicating imminent peril, street rail 
way service would be so materially embarrassed by 
numerous delays as to defeat the purpose for which 
such franchises are granted, and the dangers to the 
general public, for whose protection warnings are 
given, would be greatly enhanced,” citing the fol- 
lowing, among other, cases: Chapman vy. Railway 
Co. (27 W. L. B. 70), ‘Coughtry v. Railway Co 
({Ore.], 27 Pac. 1031), Cornell v. Railway Co. (82 
Mich. 495, 46 N. W. 791). In Doster v. Railway 
Co. (23 S. E. 449), the Supreme Court of North 
Carolina said: ** Whenever a horse is being driven 
or is running uncontrolled along a_ highway 
parallel to a railway of any kind, though it gives 
unmistakable evidence by its movements that it is 
alarmed at an approaching train or car, the engi- 
neer or motorman in charge is not negligent in 
failing to diminish the speed, unless the animal is 
actually on the track in his front, or he has rea- 
sonable ground to believe that in its excited state 


it is about to go or may go upon it, so as to cause 
a collision.” In Steiner v. Traction Co. (134 Pa. 
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St. 199, 19 Atl. 491), which was an action to re- | WHAT ARE THE ACTS BY THE DOING OF 


cover for injuries received, occasioned by the run- 


ning away of a team of horses standing by the | 
street railway track, growing out of the continuous | 


ringing of the bell, the court said: “If the grip- 
man saw that plaintiff's horses were restive, it does 
not follow that he had reason to apprehend the 


accident that occurred. The plaintiff, according to 


| 
| 


his own testimony, was at the heads, and might 


naturally be supposed to be able to control them.” 
rhe pertinency of these extracts from the text- 
book and reports justify, we think, the foregoing 
lengthy quotations. The complaint, judged by the 


law as set out in the foregoing authorities, is 
fatally defective. It does not appear from the 


averments that appellee would have been able, be- 
cause of the gentleness of the horse, or from any 
other reason, to have controlled it, and prevented 
the injury, had the car been stopped before its near 
approach; nor that the motorman had reason to 
apprehend the accident that occurred. Neither do 
they show that he manifested a wanton disregard 
for the safety of appellee, nor that he had reason 
to believe that appellee, who was in the position 
which he believed the best to manage his horse, 
The averments that 
the car was being run at a high rate of speed and 


would not be able to do so. 


making a great noise, and that it was run car¢ 
lessly and negligently, are not averments of facts 
showing negligence. Many decisions might be 
cited from the reports of this and other States in 
which railway companies have been held liable for 
damages occasioned by frightening horses. Upon 
examination it will appear that the liability was 
held to attach on the ground of negligence when 
the fright has been caused by the running of the 
train or car in an unusual, unnecessary or improper 
manner, or when those in charge, seeing the in- 
jured party in imminent peril, have acted in a 





WHICH A PERSON MAY BE THROWN 
INTO BANKRUPTCY BY HISCREDITORS? 


By Wm. C. SPRAGUE. 





N a former communication I treated the subject, 
l “Who May Be Thrown into Bankruptcy by 
His Creditors?” and, answering the question again 
in a few words, | will say that any natural person, 
except a wage-earner or person engaged chiefly in 
farming or the tillage of the soil, any incorporated 
company, and any corporation engaged principally 
in manufacturing, trading, printing, publishing, or 
mercantile pursuits, owing debts to the amount >f 
a thousand dollars or over, committing an act of 
bankruptcy, may, within four months after the 
commission of the act, be proceeded against by his 
creditors by a petition in bankruptcy. 

It becomes nécessary, therefore, to discover what 
are acts of bankruptcy the doing of which will en- 
able one’s creditors to file a petition against him. 

Acts of bankruptcy are enumerated in. the law 
under five heads: (1) Conveying, transferring, 
concealing or removing, or permitting to be con- 
cealed or removed, any part of his property with 


ae ; . - ‘ 

| intent to hinder, delay or defraud his creditors, or 
| any of them; (2) transferring, while insolvent, any 
| portion of his property to one or more of his cred- 


itors with intent to prefer such creditors over lis 
other creditors; (3) suffering or permitting, while 
insolvent, any creditor to obtain a preference 
through legal proceedings, and not having at least 
five days before a sale or final disposition of any 
property affected by such preference, vacated or 
discharged such preference; (4) making a general 


| assignment for the benefit of his creditors; (5) ad- 


manner attributable only to a wanton disregard for | 


the safety of those in peril. To hold the complaint 
sufficient would be to declare it to be the duty of 
a motorman operating a car in a lawiul manner to 
at once stop or slacken its speed at the sight of a 
frightened horse on the public highway adjacent 
to the track, although held by his owner in a man- 
ner from which it might fairly be supposed he 
would be able to control him. To so hold, we be- 
lieve, would be error. The complaint in Railroad 
Co. v. Juday (19 Ind. App. 436, 49 N. E. 843), cited 
by appellee, in its averments, charged that the 
servants of the railway company operating the 
hand car, at which plaintiff's horse was frightened, 
refused to check the car, although signaled and 
requested to do so; this at the time plaintiff was in 
the buggy, with two other persons, when said 
agents saw that the horse unmanageable. 
These facts alone were sufficient to show a wanton 
disregard for the safety of those in the buggy, 
amounting to negligence. 


was 





mitting in writing his inability to pay his debts 
and his willingness to be adjudged a bankrupt on 
that ground. 

Let us consider these acts of bankruptcy sep- 
arately, as their meaning is not so plain as it may 
seem. Let us repeat the first subdivision: 

“Acts of bankruptcy by a person shall consist of 
his having, (1) conveyed, transferred, concealed or 
removed, or permitted to be concealed or removed, 
any part of his property with intent to hinder, 
delay or defraud his creditors, or any of them.” 

It will be noted first of all that it is not said that 
the person proceeded against for conveying, trans- 
ferring, ete., any of his property with intent to 
hinder, etc., his creditors, must be insolvent at the 
time that he does the act complained of. If a per- 
fectly solvent individual does any one of the acts 
complained of, with intent to hinder, delay or de- 
fraud his creditors, or any of them, he can be pro- 
ceeded against within four months after the act is 
committed, provided, however, that when pro- 
ceeded against he is insolvent. In other words, he 
may or may not be solvent at the time when he 
does the act, but he cannot be proceeded against 
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and forced into bankruptcy by his creditors unless 
at the time they file their petition against him he is 
insolvent. 

The peculiar situation arises, therefore, that no 
matter if a man transfers, conceals, removes (or 
permits the same) part of his property with intent 
to defraud his creditors, they cannot throw him 
into bankruptcy if after he has played these tricks 
on them he still remains solvent. In other words, 
_the law allows him to be dishonest down to the 
point where he becomes insolvent. You cannot 
proceed against him in a court of bankruptcy for 
his dishonesty so long as he remains solvent. 

It becomes necessary to know, therefore, what is 
meant by solvent. Under the definition as given in 
the act, a man is solvent when his property (aside 
from what he has conveyed, concealed or fraudu- 
lently made way with), at a fair valuation, is sulti- 
cient to pay his debts. “ Property” means every- 
thing, legal or equitable, that a man possesses, and 
includes his exemptions; so if a grocer in Texus 
has a $2,000 stock of merchandise and a homestead 
worth $4,000, and he owes $1,000, he can fraudu- 
lently dispose of the stock and yet not be pro 
ceeded against, because his remaining property at 
a fair valuation exceeds his debts; or, leaving out 
the matter of exemptions, a man may have a $2,0 0 
stock and an equity in land somewhere which is 
worth $4,000, but which it is impossible for him ‘o 
realize on for the purpose of paying his debts. 
May he not fraudulently con®ey his entire stock, 
and being still solvent in the meaning of the term 
laid down, may he not snap his fingers at the law? 

The word “transfer” is defined in the law, and 
so is the word “conceal.” Transfer includes the 
sale and every other and different mode of disp>s 
ing of or parting with property or the possession of 


property, absolutely or conditionally, as a payment, 


pledge, mortgage, gift, or security. ‘* Conceal” is 
declared to include secrete, falsify, mutilate. 

It will be noted that not only the doing of these 
things is prohibited, but the permitting of them to 
be done with an intent to defraud constitutes the 
act. 

It will also be noted that the act complained of 
must be proven to have been done or permitted to 
be done with intent to ‘hinder, delay or defrand 
creditors. No matter how difficult it is to prove 
intent, the creditor is under the necessity of prov- 
ing it. So, if an insolvent sells his stock of goorls 
with the purpose of changing his business, he dovs 
not thereby necessarily commit an act of bank- 
ruptcy, and a sale by an insolvent is not void, 
under the law, if it was made in good faith and for 
the honest purpose of discharging a debt and ot 
with the purpose of defrauding or giving a prefer- 
ence. 

Now, in the matter of the proof of intent, it 
should be said that the law will presume intent 
from the existence of certain acts or conditions, 











and the proving of these acts or conditions will he 
sufficient to raise the presumption of intent and 
throw the burden upon the accused of showing 
that the intent did not exist. It is well that this is 
so, because it would be hardly possible in the case 
of “ permitting” a thing to be done to prove by 
direct evidence an intent. The law in general pr 

sumes that a man intends what is the natural and 
reasonable results of his action: for instance, if 0: 
points a loaded gun at another and pulls the trig 
ger the law will presume that he meant the reason- 


able result, the wounding or killing of the one at 
whom the gun was pointed, and proof of the aim- 
ing and pulling of the trigger will be sufficient to 
raise the presumption of intent. Intent may be 
proved also by admissions or statements of the 
person against whom action is being taken. 

that 
hinders, delays, or defrauds all the creditors; it is 


It is not necessary the act be one which 
sufficient if it hinders, delays, or defrauds one of 
them. 

* Acts of bankruptcy by a person shall consist of 
his having (2) transferred, while insolvent, any 
portion of his property to 
creditors with the intent to 
over his other creditors.” 


more of his 
prefer such creditors 


one or 


It would seem, therefore, if the person was sol 
vent at the time of the transfer his act of prefer- 
ence, whether done with an intent to prefer or not, 
will not constitute an act of bankruptcy. 

What is a preference is defined under section 60, 
as the procuring or suffering a judgment to be en- 
tered against one’s self in favor of any person, or 
the making of a transfer of any of one’s property, 
where the effect of the enforcement of such judg- 
ment or transfer will be to enable any of one’s 
creditors to obtain a greater percentage of his debt 
than any other such creditors of the same class. 

Many good lawyers have thought that they have 
here found a weak spot in the law whereby they 
can help the man who desires to prefer his credit- 
tors. They call attention to the fact that it is re- 
quired by the provision above quoted that the 
attempted transfer by way of preference must be 
made by the man while he is insolvent in order to 
commit an act of bankruptcy that will permit his 
creditors to proceed against him. They say that if 
the man is solvent when he transfers his property 
by way of preference his creditors cannot maintain 
bankruptcy proceedings against him, for, under 
the common law, a man may pay one creditor and 
not another, and that all that one needs to do who 
contemplates insolvency, or who knows that it is 
inevitable, or fears that it is coming, in order that 
he may prefer a creditor, is to at once, while sol- 
vent, make his preference and not wait until he is 
insolvent and then attempt to do so, for in the 
latter case his creditors would have a right under 
the law to take action against him within four 
months of the time of the. transfer. 


It has been 
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said that already thousands of preferences have 
been taken by jobbers, which the law will sustain, 
and that in this way they have practically beaten 
the bankruptcy. law. It should be understood, 
however, that no transfer can be made by a person 
while insolvent with a purpose to preier creditors, 
with impunity, 

Again we need to look at the definition of the 
word “insolvent.” Fortunately the bankrupt law 
The law says one shall be deemed 
insolvent whenever the aggregate of his properiy, 
exclusive of any property which he may have con- 
veyed, transferred, concealed or removed, or per- 
mitted to be concealed or-removed, with intent to 


itself defines it. 


deiraud, hinder, or delay his creditors, shall not at 


1 





a fair valuation be sufficient in amount to pay his | 


debts. The law has been attacked because of this 
definition. Some say that the definition is absurd 
in this rapid business age. 
ol solvency should be available assets, or the rea- 
sonably prompt meeting of obligations in the usual 
course of business, allowing the debtor a rational 
breathing space after his obligations become due. 


Critics say that the test | 


ln our view it certainly should exclude such prop- | 


erty as is for such cannot 


counted on for paying debts. 


exempt, property be 
The law-makers, 
however, have made the definition for the word as 
used in this act, and it must stand until altered. 

It is necessary that the petition be filed within 
four months after the transfer with intent to prefer. 
In this subdivision, as in the preceding, it is neces- 
sary also to prove the intent. The intent to give a 
preference is the gist of the illegality, but as in the 
case of intent to defraud or delay, intent to prefer 
may be inferred from proven facts. The presump 
tion thus arising may be conclusive or disputable, 
depending upon the nature of ithe act; as, when by 
the law the consequences must necessarily follow 
the act, the presumption is ordinarily conclusive. 
So, if one makes disproportionate payments to one 
creditor, or class of creditors, at a time when he is 
insolvent, proof of his so doing raises a conclusive 
presumption that he intended to prefer them. If he 
really believed that he was solvent at the time, «l- 
though actually not solvent, the presumption of his 
intent to prefer does not exist. It is immaterial 
whether or not the person intended to do a wrong 
in preferring one or more creditors over others; it 
is the preference itself that is illegal, his motive in 
making the preference having nothing to do with 
the case; and it makes no difference whether or not 
the preference was made on pressure on the part of 
the creditor. 

I shall take up the three remaining acts of bank- 
ruptcy in a succeeding paper. 


——— 


Governor Frank S. Black, on his retirement 
from the office of Governor, will go to New York 
and open a law office. 





USURY LAWS IN ENGLAND. 


M.HE word “ usury” formerly signified any lend- 

ing of money on consideration of receiving 
back more than was lent, the rate of interest being 
quite immaterial. All such loans were long re- 
garded in England as both immoral and criminal. 
This view, which was that of Europe in general, 
was based mainly on theological grounds; for 
many of the fathers of the early church and the 
early councils condemned, more or less explicitly, 
all taking of interest for loans as sinful. But, as 
the increase of commerce showed that interest 
need not be unjust, and that it was in fact essential 
to any great development of trade, the moral and 
religious objections to usury were less and less 
insisted on. Yet, as late as the seventeenth cen- 
tury, Bossuet maintained against Grotius the sin- 
fulness of taking interest on money lent, and it 
was not. till the end of last century that the gen- 
eral opinion of Europe abandoned the older view. 
The usury laws passed at various times in England 
show the gradual alteration in public opinion on 
this question. 

“Tt appeareth,” says Coke (Instit. iii, c. 70), 
“that, by the ancient laws of this realm, usury was 
unlawful and punishable, although the punishment 
was not always one, but sometimes greater and 
sometimes lesser.””’ And he quotes the “ Mirror 
of Justices:”’ ‘‘ Et inter les constitutions ordeins 
par les viels roys, Alfred, etc., ordeine fuit que les 
chattels des usurers fuissent al roy et que les heri- 
tages des usurers remeissent escheats al seigniors 
des fees et ne sert’ interre in sanctuary” (Mirror, 
cap. I, sec. 3, and cap. 5, sec. 1). Among the laws 
of Edward the Confessor also there was one 
against usury. ‘‘ Edward also forbad the presence 
of usurers in his kingdom; and if any one was 
proved to be such he lost all his possessions, and 
was regarded as an outlaw.” (Law 34, Thorpe i, 
461.) 

According to Glanville (who wrote about A. D. 
1181), Christian usurers in his day forfeited all 
their property to the king, “though,” says he, 
“no one is indicted or convicted on account of 
usury while he lives, but among the other royal 
inquests (inquisitiones) it is customary to inquire, 
by the oaths of twelve lawful men of the neighbor- 
hood, whether a person has died in the practice of 
that wickedness, and if the accusation be proved, 
all the goods and chattels of the dead usurer are 
confiscated to the king.’ His lands also reverted 
to the lord, or lords, from whom he held. If the 
usurer repented of his offense, and desisted before 
his death from the practice of usury, his property 
was not afterwards confiscated. (Bk. vii, c. 16.) 

At this time the Jews were the great money- 
lenders, and the crown derived a large revenue 
from the taxes on the Jewish usurers. But in the 
early part of the reign of Edward I there was 
passed the Statute of Jewry, which, after reciting 
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that many honest men had lost their inheritances 
through payment of usury to the Jews, ordered 
that for the future no Jews should practice usury. 
A few years later, in 1290, the Jews were expelled 
in a body from the kingdom. 

Usury was an ecclesiastical, as well as a legal, 
offense, and was often dealt with as such, even 
after the Reformation. In Hale’s Precedents there 
are recorded several cases. The last belongs to 
the year 1578, and was heard in the court of the 
archdeacon of Essex, on the goth of April of that 
year. The report is curious in several ways: 
“Contra Marcum Simpson, clericum, rectorem de 
Pitsey. Dominus objecit quod detectum est offitio 
that he is suspected to be a usurer. Dictus Simp- 
son fassus est that he lent out a little money, and 
had 2 shillings of the pound, after the rate of 10 
in the hundred, but that he did not urge the same, 
but only the parties themselves whom he lent his 
money to, did of their owne good will give him 
after the same rate; but not by compulsion did he 
urge the same. Dominus acceptavit confessionem 


et in partem poenitencie monuit eum quod die 


Dominica proximo, in Ecclesia de Pitsey, tempore 
divinorum, he shall openly in service time rede the 
15th Psalm, et agnoscat culpam suam, et quod 
tradat ad usum collectorum § shillings.” 

In the reign of Edward I usury was made an 
indictable offense before the justices in Eyre. “It 
appeareth by Bracton (iii, 116 and 117), that it was 
an article of the charge of inquiry by justices in 
Eire “de usuriis Christianis mortuis, qui fuerunt, 
et que catalla habuerunt, et quis ea habuerit. Et 
quod nullus recipiet usuram arte vel ingenio. And 
divers were indicted for taking usury before jus- 
tices in Eire, and some were pardoned by the 
king, and others not” (Coke Instit. iii, c. 70). 
The church seems to have thought this an en- 
croachment on the ecclesiastical jurisdiction, and 
in the year 1341, by a compromise, it was de- 
clared “that the king and his heirs should have 
conisance of usurers after their death, and that the 
ordinary of holy church should have conisance of 
usurers alive, for as much as to them it appertains, 
etc.” (15 Edw. 3, c. 6.) 

All these laws against usury proved ineffective, 
and were evaded by fictitious sales and other de- 
vices. In consequence more statutes were passed 
to deal with these evasions. Thus, by 3 Hen. 7, 
c. 5, “all bargains granted in usury, colored by 
the name of new chevisance (i. e., agreement), 
etc.,” are declared void, ‘the parties to forfeit a 
hundred pounds, recoverable before the chancel- 
lor.” And by 3 Hen. 7, c. 6, “all unlawful chev- 
isance and usury shall be extirpate, all brokers of 
such bargains shall be set on the pillory, put to 
open shame, be half a year in prison, and pay 
twenty pounds.” And by 11 Hen. 7, c. 8, “ he that 
lendeth his money upon usury, or maketh any bar- 
gain of lands or goods grounded upon usury, shall 
forfeit the half of the money lent, etc.” 








| 


In the next reign was passed 37 Hen. 8, c. 9, 
the preamble of which runs: “ Where before this 
time divers and sundry acts, “statutes and laws 
have been ordained, had and made within this 


‘realm for the avoiding and punishment oi usury, 


being a thing unlawful, and of other corrupt bar 
gains, shifts and chevisances, which acts, statutes 
and laws have been so obscure in sentences, words 
and terms, * * * and of so little force or ei- 
fect that, by reason thereof, littke or no punish- 
ment hath ensued to the offenders, etc., for the 
The act then 
repeals all former statutes and makes new pro- 
visions, by which no person was to take more than 
10 per cent. interest, either on money lent or on 


reformation whereof,’ and so on. 


mortgages of lands, under a penalty of treble the 
value and imprisonment, fine, and ransom at the 
king’s pleasure. This act was repealed by 5 & 6 
Edw. 6, c. 20, but was revived by 13 Eliz., c. 8. 
The last act declares that the act of Edward V1, 
which repealed the act of Henry VIII, and made 
new provisions for repressing usury, “hath not 
done so much good as it was hoped it should.” 
Accordingly it repeals the act of Edward VI ana 
revives that of Henry VIII. It further provides 
that, “inasmuch as all usury, being forbidden by 
the law of God, is sin and detestable,”’ thuse who 
take even the 10 per cent. previously allowed shall 
forfeit the interest, and those who take more than 
10 per cent. shall also be punishable by both ec- 
clesiastical and civil courts. This act, though not 
repealed till 1854, was never enforced or even 
noticed. 

By an act passed in the next reign (21 Jac. I, c. 
17) the legal rate of interest was fixed at 8 per 
cent. Under the commonwealth it was reduced to 
6 per cent. By 12 Anne, c. 16, passed in 1713, the 
rate was reduced to 5 per cent., and at that point 
it long remained. In 1854 all existing laws against 
usury, even as an ecclesiastical offense, were re- 
pealed. 

Since that date practically the only check on 


' . . . ° . 
usurious contracts has been the jurisdiction of the 





equity courts over oppressive and unconscionable 
bargains. That jurisdiction has frequently been 
exercised in cases of unconscionable bargains with 
expectant heirs and persons in analogous positions. 
But it is not confined to these cases, and the repeal 
of the usury laws added to its importance. This 
was pointed out by Vice-Chancellor Stuart in 
Barrett v. Hartley (L. Rep. 2 Eq. 789): “* One 
effect of the repeal of the usury laws was to bring 
into operations to a greater extent than formerly 
another branch of the jurisdiction of this court, 
which existed long before them—I mean that 
principle of the court which prevented any oppres- 
sive bargain, or any advantage exacted from a man 
under grievous necessity and want of money, from 
prevailing against him.””— Law Times (London). 
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THE CONSTITUTIONAL RIGHTS OF BOY- 
COTTERS AND STRIKERS. 
yEKTAIN recent decisions seem to us to em- 
U that the 
constitutional limits in 
auempting to restrict the activities of those 


phasize the tact courts have ire- 


quently transcended 
en- 
vaged in boycotts and strikes. 
the 


We reier particu- 
Supreme Court of 
Railway Teamsters’ Protec- 
tive Union, rendered November 15, 1808 (77 N. 
\W. Rep. 13), and that of the United States Circuit 
Court of Appeals in Hopkins v. Oxley Stave Co., 
rendered November 8, 1897 (83 Fed. Rep. g12). 
Our proposition is that these and like decisions 
conflict, as the case may be, either with the pro- 
vision of the fourteenth amendement of the Fed- 
cral Constitution forbidding any State to deprive 
any person of liberty without due process of law, 
or with the fifth amendment, by 
restriction is placed the 


Like restrictions are commonly found in 


arly to the decision of 
\lichigan in Beck vy. 


which the same 
upon Federal govern- 
nent. 
State Constitutions; for instance, the provision of 
article 1, section 6, of the New York ‘Constitution, 
recently under consideration in the “ ticket scalp- 
ing’ case (People ex rel. Tyroler v. Warden of 
City Prison, 157 N. Y. 116). 

In determining the legality of the acts of boy- 
cotters or strikers, much has resulted 
rom the failure to distinguish between the act of 
boycotting or and accompanying acts. 


Such acts are sometimes characterized by violence 


coniusion 
striking 


threats of violence, and are universally con- 
demned. Buta strike is of itself nothing more nor 
less than a refusal to deal, or rather to continue to 
deal, with another; a boycott nothing more nor 
ess than a refusal to deal, commonly associated, 
however, with inducing others to refuse to deal. 
Lut the decisions above referred to have declared 
illegal boycotting as we have defined it, that is, 
boycotting unaccompanied by violence or threats 
thereof. 

In the Michigan case the principal ground of 
complaint against the defendant was the distribu- 
tion of boycotting circulars, the essential feature 


of which was that they contained the following; ' ; ‘ 
|“ liberty,” as the term is used in these constitu- 


Beck 
Detroit Trades Council.” 
more than an attempt on the part of certain per- 
sons to induce others to refuse to deal with Beck 
& Son. The court below, while granting an in- 


junction against acts of violence on the part of 


language: “ Boycott & Son. 3y order of 


the boycotters, expressly, and in our view very 
properly, provided that the injunction should not 
apply to the peaceable distribution of such cir 
culars unaccompanied with violence or threat of 
violence. But the Supreme Court disregarded the 
distinction taken by the court below, and in broad 
terms enjoined all distribution of such circulars, 
declaring that “the boycott condemned by the 
law is not alone that accompanied by violence and 


XU 





Now, this was nothing | 








threats of violence.” In other words, they denied 
the right of certain persons to induce others to 
refuse to deal with Beck & Son. Similarly the 
United States Circuit Court of Appeals, in Hop- 
kins v. Oxley Stave Co., enjoined a peaceable boy- 
cott, though conceding that those 
contemplating the boycott “ had no present inten- 
tion of resorting to actual violence for the purpose 
of enforcing their demands.” Such injunction or- 
ders were, in our view, unconstitutional interier- 
ences with the liberty of those against whom they 
were directed. 


expressly 


What is “liberty?” An element so extensive in 
its relations under our system of government does 
not readily yield to the trammels of a concise yet 
comprehensive definition. Judge Cooley, in his 
* Constitutional Limitations” (6th ed., p. 485), 
quotes, with apparent approval, the statement in 
Lieber’s * Civil Liberty and Self-Government,” 
that “liberty of social man consists in the protec- 
tion of unrestrained action in as high a degree as 
the same claim of protection of each individuai 
admits of, or in the most efficient protection of his 
rights, claims interests as a man or citizen, or of 
his humanity manifested as a social being.” This 
definition seems to be in harmony with the doc- 
trine established by our ‘Court of Appeals. Thus 
it was said by Judge Earl in Re Jacobs (98 N. Y. 
98, 106) that all laws which restrain a person’s 
‘otherwise lawful movements” (except laws 
passed in the exercise of the police power) “ are 
infringements upon fundamental rights ol 
liberty, which are under constitutional protection.” 
So by Judge Rapallo, in People v. Marx (99 N. 
Y. 377, 386): * The term ‘ liberty,’ as protected by 
the Constitution is not 


his 


cramped into a mere 
ireedom from physical restraint of the person of 
the citizen as by incarceration, but is deemed to 
embrace the right of man to be free in the enjoy- 
ment of the faculties with which he has been 
endowed by his Creator, subject only to such re- 
straints as are necessary for the common welfare.” 
(See also citations of these and other decisions in 
People ex rel. Tyroler v. Warden of City Prison.) 


We suppose that no one would dispute that 


tional provisions, covers liberty to refuse to deal. 
A statute restricting the right of a citizen to refuse 


| to deal with a particular tradesman would find 


short shrift with the courts. Fancy a statute de- 
priving the citizens of New York city of their 
right to refuse to deal with Wanamaker or Macy; 
in other words, compelling them to deal 
Wanamaker or Macy! 


with 
But would not a statute 
depriving them of the right to induce others to 
refuse to deal with Wanamaker or Macy be equally 
objectionable? Under such a statute no lady 
shopper that happened to be a partisan of the 
Wanamaker establishment could lawfully advise a 
friend not to shop at Macy’s. 
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To repeat, the courts in the decisions referred to 
placed unconstitutional restrictions upon the lib- 
erty of citizens in denying their right to induce 
others to refuse to deal with a particular person. 
So far as | know, this point has never been pre- 
sented to a court, but it seems a reasonable view 
that it would be sustained by the Court of Ap- 
peals in view of the decisions cited, 

Although the two decisions, the doctrine of 
which we have criticised, were with reference to 
the acts of boycotters only, yet our contention 
seems equally applicable to the acts of strikers; 
for instance, inducing persons to leave or not to 
enter the employment of the person against whom 
the strike is directed. In this view the constitu- 
tional provisions we have considered are contra- 
vened by such decisions as, for instance, that 
famous one arising out of the Pullman strike, 
Thomas v. Cincinnati, etc., Ry. Co. (62 Fed. Rep. 
803), where punishment was allowed for contempt 
for inducing the employes of a railroad receiver to 
leave his employ. FrepericK H. Cooke. 


New York Ciry, Dec., 1808. 
ee se ere 


“ CORROBORATION ” OF DIRECT EVI- 
DENCE IN DIVORCE CASES. 





N the opinion of the New York Court of Ap- 
| peals in McCarthy v. McCarthy (143 N. Y. 
235), by Bartlett, J. —in which all save one of the 
judges concurred, and from which no judge ac- 
tually dissented — it is remarked: 

* As to the suggestion that the case against the 
defendant rests on the uncorroborated evidence of 
prostitutes, we are of opinion that as to the charge 
sought to be proved that the defendant, in the 
absence of his wife, took two abandoned women to 
his residence and passed the night with one of 
them in his marriage bed, was sufficiently cor- 
roborated by surrounding circumstances to war- 
rant the finding of the ereferee. 

“As to the charges of adultery sought to be 
proved in the cities of Binghamton and Auburn, in 
this State, we think there is sufficient corrobora- 
tion in the letters of the defendant addressed to the 
co-respondent. Slight corroboration as to both 
charges is sufficient, in view of the fact that the 
defendant failed to take the stand in his own 
behalf.” 

No previous authorities are cited to uphold such 
proposition as to “slight corroboration.” But it 
would seem that the action of the court was in- 
spired by common sense, and substantially just. 

In Winston v. Winston, decided by the Appel- 
late Division of the Supreme Court in this depart- 
ment in November, 1898 (54 N. Y. Sup. 298), the 
doctrine of the case first cited was adopted with 
regard to corroboration of the evidence of detec- 
tives in a divorce case. The substantial testimony 
to support a finding that the defendant had com- 








mitted adultery was almost entirely made out b 
the evidence of hired detectives. Nevertheless, the 
majority of the court—as we believe wisely — 
upheld a dismissal of the complaint in an action 
jor divorce, upon the ground that the evidence of 
detectives as to plaintiff's alleged adultery had been 
slightly corroborated, and that plaintiff had not 
taken the stand to deny or explain tne proof 
offered against him, citing McCarthy v. McCarthy 
(supra). 

It is, of course, too late now to enter a serious 
practical protest against the rule that has existed 
for a long time, that a divorce may not be granted 
upon the uncorroborated testimony of detectives. 
If this question were a new and open one, we 
think very forcible arguments might be made 
Undoubtedly, the 
temptation of persons who are paid to procure 
evidence will be very strong to produce evidence 
of some sort by hook or crook. 


against its general adoption. 


Nevertheless, a 
similar imputation may be raised against the testi 
mony of experts in almost all cases. That the 
testimony of specially paid witnesses should be 
subjected to special scrutiny is quite obvious. That 
such testimony should not be permitted under any 
circumstances to support a judgment, unless spe 
cially corroborated, is by no means as clear. The 
case often exists of a wronged wife, who has every 
reason of ordinary common sense to suspect her 
husband of infidelity, and yet has absolutely no 
means of gaining definite information which would 
entitle her to a divorce except through the services 
of detectives. We think there is a practical anal- 
ogy between the undiscriminating and intemperate 
strictures upon expert witnesses in technical cases 
and the prevailing attitude toward detectives. In 
our judgment the position taken by a majority of 
the Appellate Division in Winston v. Winston 
(supra), following the dictum of the Court of Ap- 
peals in McCarthy v. McCarthy (supra), is agree- 
able to common sense and in the interests of 


substantial justice. — New York Law Journal. 
PAYMENT TO A PRINCIPAL THROUGH 
AN AGENT. 


HERE payment to a principal is to be made 
through an agent, the safe course is to make 

it by check drawn in favor of the principal. This 
avoids all question as to the effect of the payment. 
Where the payment is made by check drawn in 
favor of the agent, it may happen (1) that the 
agent may set up a title to it as being made to 
himself personally on business other than that of 
his principal, or (2) that the proceeds are other- 
wise intercepted on their way to the principal. 
On the latter point the leading case is Bridges v. 
Garrett (L. R. 5 C. P. 451). The purchaser of 


copyhold land paid the lord’s fine by a crossed 
check in favor of the steward. The steward paid 
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the check into his bank, where his account was 
overdrawn, and the bank retained the proceeds. 
The Exchequer Chamber, reversing the judgment 
of the Common Pleas, held that the payment was 
good as against the lord. Ii, said Cockburn, 
Ch. J., payment is made by check, and the check 
And 


when the debtor has made a payment in cash to 


is duly honored, that is a payment in cash. 


an agent authorized to receive it, the debt is, of 
What a 
circumstances must not do is to attempt to settle 


course, discharged. debtor under such 
his account by setting off his debt against a sum 
due to him by the agent. He must, as Fry, J., 
said in Pearson v. Scott (9 Ch. D. 208), pay in 


such a manmer as to facilitate the agent in trans- 





mitting the money to his principal, and this obli- 
gation he omits to fulfil if the agent, after the 
alleged payment, has still to provide the money. 
In the recent case of Re Heath, Parker & Brett 
(reported elsewhere) it was sought to make use of 
the rule in Bridges v. Garrett to support a pay- 
ment by check to the managing clerk of a firm of 
solicitors as being a good payment to the firm, but 
the case never got beyond the first of the two 
difficulties stated above, and the point in Bridges 
The check was drawn in 
the clerk, and the 
payment for services rendered by him outside the 
work done by the The evidence as to 
the intent of the payment was conflicting, but the 
form of the check bore out the clerk’s story, and 
it was not without importance that other checks 
paid to him by the same client had been drawn in 
favor of the firm. There had been, consequently, 
no payment to the firm of the sum represented by 
the check in dispute, and the judgment of North, 
J.. allowing the solicitors to charge the sum on 


v. Garrett did not arise. 


favor of clerk claimed it as 


firm. 


taxation, was affirmed by the Court of Appeal. — | 


Solicitors’ Journal (London). 
—__- 


LEGAL OBITUARY. 


Tuomas W. WATERMAN. 
N the death of Thomas W. Waterman, which 
| occurred at Binghamton, N. Y.., 
profession has lost a distinguished member. After 
many years’ devoted to practice he retired from ac- 
tive work in the courts to devote his entire time 
and abilities to legal authorship. and so success- 
fully that many of his books are considered by 
bench and bar as standard works. Mr. Waterman 
possessed unusual accomplishments and charming 
geniality, with a native wit that made him a de- 
lightful companion in private life, and was pos- 
sessed of a logical, legal mind that made him a 
most successful pleader before a jury. He was 
born in Binghamton in 1821, his father being Gen. 


recently, the | 


Thomas Gillespie Waterman, who was also a noted | by judicial decision in Massachusetts. 





lawyer, and one of the prominent figures in the 
early history of that city. His son, the lately de- 
entered Yale and graduated with high 
honors when only nineteen years of age. He then 
Europe for some time, and in 1848 
began the practice of law im New York, where he 
was associated with his brother-in-law, the late 
Judge James W. White. He lived here until the 
spring of 1861, and thereafter made his 
Binghamton. 


ceased, 


traveled in 


home in 
In 1850 he had married the daughter 
of Rev. Edward Andrews, pastor of Christ Church 
in Binghamton. His wife died in 1871. Some ten 
years ago Mr. Waterman had a stroke of paralysis, 
and from this he had never fully recovered, al- 
though continuing his lego-literary labors. The 
death with regret 
by those who remember him as an able jurist and a 
singularly upright character. ‘Mr. Waterman had 
several children, but is 


news of his will be received 


survived only by two 


daughters, Mrs. George J. Murdock, of Newark, 





N. J.. and Miss Elizabeth Waterman, of Bing- 
hamton. 
siete deal 
Legal Rotes of Pertinence. 
The French legislature passed a law in 1893 


providing that every citizen who is without re- 
sources shall be entitled to receive gratuitous 
Under this law a list is drawn 
up, in every commune, of the persons entitled to 
this relief, the total number of such representing 
about 3.5 per cent. of the population. -Of these 
about one-fourth availed themselves of the privi- 
lege of free medical assistance during the past four 
years. The cost to the State for medical attend- 


medical assistance. 


| ance. drugs and nursing was 13 francs (about 


$2.50) for each patient, and the total expense to 
the State about $1,000,000. 


The students of the senior class of $99 of the 
Chattanooga Law School, law department of the 
U. S. Grant University, of Chattanooga, Tenn.. 
have organized a Parliamentary Society, adopting 
Farr’s Parliamentary Law in the constitution. The 


| society meets every Friday evening in the lecture- 


rooms of the Law School. This society is 
destined to be one of the leading features of the 
school. The officers elected for the ensuing term 
are: H. Wupperman, president; Miss Mamie Mc- 
Han, first vice-president; Benj. W. Beck, second 
vice-president; O. L. Tichenor, third vice-presi- 
dent; Bruce Forshee, secretary; Mrs. H. Wupper- 
man, corresponding secretary; J. W. Frazier, 
treasurer; H. A. Blackburn, sergeant-at-arms; N. 
H. Headrick, critic. 


Whether a person has the right to indulge in 
sneezing in public or must confine olfactory mani- 
festations of this character to the privacy of his 
own home, is the question that will soon be settled 
A case is 
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being tried in Boston in which William Whitney, 


a respected farmer, with an unfortunate predilec- 
One of Whit- 
ney’s sneezes on the public highway was so violent 
that a neighbor's team ran away and did consid- 
erable damage. 


tion for sneezing, is the defendant. 


The neighbor is now prosecuting 
the sneezer, and the court’s judgment is awaited 
If the case is de- 
cided against Whitney, sufferers from the grip 


with a great deal of anxiety. 


should beware of leaving their own domiciles and 
going abroad. The prospect of damage suits on 
top of doctors’ bills will add to the terrors of the 
disease. — Troy (N. Y.) Times. 


en 


“LADY” LAWYERS IN FRANCE. 
\ TROUILLOT, ex-minister of the colonies, 
M. and advocate by profession, is the president 
of the parliamentary committee appointed to ex- 
amine the claims of the lady lawyers who want to 
be allowed authorization to plead in courts of ju-- 
tice. The ex-minister and his colleagues on the 
committee are thoroughly in favor of the admis- 
sion oi women to the bar. They do not see why a 
lady advocate should be prevented from practicing 
her profession, since there are women who have 
been empowered to heal the sick or to act as pro- 
iessors and teachers aiter they have passed sti. 
examinations and obtained high degrees in arts and 
sciences. Accordingly, Mlle. Jeanne Chauvin and 
those who, like her, are clever and studious enou h 
to wade. through the pandects and the codes in 
order to obtain degrees and honors from the 
faculty of law are now gradually advancing toward 
their desired goal.’ The big-wigs of the Palais de 
Justice, animated by professional motives, may ‘e 
against them, but they have a strong backing 
among the legislators, and can include on the list 
of their champions the names of influential poli- 
ticians like M. Desechan-l 
(president of the chamber of deputies), M. Pein- 
carré, and others who have held high office in che 
State, and are still eligible or available for impo-- 
tant administrative 


Léon Bourgeois, M. 


posts in the future. — Paris 


Correspondence of London Telegraph. 





GHhat the Law Decides. 





A woman who abandons her husband and lives 
apart from him in another State, even though in 
adultery, is held, in Duffy v. Harris ({Ark.] 40 
L. R. A. 750), not to forfeit thereby her right in 
his estate under Ark. Const. 1874, art. 9, § 6, pro- 
viding that, if the owner of a homestead died 
leaving a widow, it shall be exempt and she shall 
have the rents and profits during her natural life. 

Procuring the withdrawal of a candidate and the 
substitution of the name of a rival candidate on 











the ticket, although done by the payment of money 
and giving other valuable inducements, and al 
though it results in getting additional votes for the 
fusion candidate, is held, in State, Crow, v. Bland 
[Mo.], 41 L. R. A. 297, to be lawful under the 
corrupt practices act of Missouri; and it is also 
held that the unlawful expenditure of money for 
the election of a candidate will not defeat his title 
to the office, if it was done without his knowledge 
or consent. 


- Zegal Zaughs. 





An amusing magisterial blunder, says the Lon 
don Daily News, was made at a recent sitting of 
the justices at Gainsborough. A negro as dark as 
ebony, and rejoicing in the name of York Crockett, 
was before the court on a charge of assault, and 
elected to give evidence on his own behalf. He 
was about to be sworn, and the chairman, seeing 
a dark hand stretched out for the Testament, 
promptly exclaimed, ‘ Take off your glove.” 
“That is his hand,” remarked the The 
chairman bowed his head over the desk, and the 
court roared. 


clerk. 


The Indianapolis Journal refers to a story told 


by Major which is being circulated 
through the offices in the State house, of a Vin- 
cennes lawyer who appeared for the defendant in 


a trial by jury and put on the witness-stand a boy 


Menzies, 


from whose testimony he expected to gain a great 
deal. To the confusion of the attorney, the story 
told by the boy was greatly to the detriment of the 
defendant, and the attorney set to work to show 
that the boy was “ worthless.” 

“What is your occupation?” he asked the boy 

‘I work on my father’s farm,” 
plied. 

“You don’t do much but sit around, do you?” 

* Well, I help my father.” 

3ut you’re worthless, aren’t you?’ 


the witness re- 


was the 
attorney’s decisive question. 

‘IT don’t know whether I am or not,” retorted 
the witness warmly. 

Then the attorney took another tack. “ Your 
father’s a worthless man, isn’t he?” 

* Well, he works about the farm.” 

The attorney fastened an eye which 
gleamed with triumph on the jury and nailed the 
boy with a glance from the other, and said: 

“Tsn’t it true that your father doesn’t do enough 
work to prevent his being called worthless?” 

The boy had chafed under these unpleasant 
questions, and, summoning his courage, he said 
loudly: “If you want to know so bad whether my 
father’s worthless, ask him: there the is, on th 
jury.” 


here 


Justice (to negro prisoner) —‘“ You are charged 
Do you want a lawyer?” 


with stealing chickens. 
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Prisoner —** No, your honor.” 

Justice — ** Why not?” 

Prisoner —“* If it pleases the co’t, I'd like, if yer 
honor pleases, ter keep dem chickens myseli, after 
habbin’ de 


-nquirer. 


trouble er gettin’ ‘em. Cincinnati 


* Yes, indeed, the courts hold that ignorance of 


the law is no excuse. I learned that by bitter 
experience.” 
* You were ignorant of the law?” 


* No, but my lawyer was.” — Tit-Bits. 


Hotes of Recent Amevican Accistons. 


Preferences, 
Under act June 4, 1879 (Myers’ St. 444). for the 
protection of bank depositors, the depositor of a 


Banks and Banking — Insolvency 


check with an insolvent bank, a few days before 
it made an assignment, cannot recover the deposit 
from the assignee, where the check passed out of 
the hands of the bank before the assignment, and 
was paid by the bank upon which it was drawn, in 
a clearance settlement between them, and the bal- 
ance mingled with other the bank. 
(Lanterman v. Travous [Jll.], 51 N. E. Rep. 805.) 


moneys of 
Carriers of Passengers — Negligence. — A pas- 
senger is not obliged to remain on the train dur- 
ing the entire trip, but may temporarily alight 
therefrom at intermediate points, for the time the 
train remains there, for any purpose not inconsist- 
ent with his character as a passenger. 
K. & T. Ry. Co. of Texas v. 
S. W. Rep. 684.) 


Damages — General 


(Missouri, 
Overfield [Tex.]. 47 


Damages. — 
The general rule in tort is that the plaintiff is enti- 
tled to recover damages for all injuries which are 


and Special 


the natural and proximate consequence of, or can 
be traced to, the injury complained of. Such are 
termed and 


allegation of 


* general damages,” may be proved 
the 


Special damages are those which are 


under the general 
complaint. 


damage in 


not the probable and natural result of the injury, 
and must be specially pleaded. A plaintiff is not 
required to aver all the physical injuries which he 
sustained, or which might have resulted from or be 
aggravated by the wrong!ul act of defendant 
(Croco v. Oregon Short Line R. Co. [Utah]. 54 
Pac. Rep. 985.) 

Divorce — Injunction — Wife’s Separate Estate. 
— Since a husband has no control over, or right 
to interfere with, the wife’s separate estate, except 
the right of ingress, egress and regress to it, when 
she is in actual possession, he will be restrained, 
pending a divorce suit, from interference there- 
with, and from receiving the rents therefrom. 
(Robinson v. Robinson [N. Car.]. 31 S. E. Rep 
371.) 

Frauds, Statute of — Guaranty. — An oral agree- 





ment to make sales on commission, and to guar- 
anty payment is not within the statute of frauds; 
and this, though the precise amount to be received 
ior guarantying the sales, as distinguished from 
commissions for making them, does not appear. 
(Bullowa v. Orgo [N. J.], 41 Atl. Rep. 494.) 

Statute of - 


Frauds, Promise to Pay Debt of 


\nother. — An agreement to pay, as a part of the 


purchase price of land, notes executed by the 
vendor to another, is not a promise to pay 
the debt of another, within the statute of frauds. 


(Daniels v. Gibson [Ky.], 47 S. W. Rep. 621.) 


Credit- 
that title 
to land bought with her money was taken in her 


Husband and Wife — Resulting Trust 
OTs. 


Although the wife did not know 


husband’s name for seven years thereafter, and un- 
til after one had sold goods to him on his repre- 
sentations, and on the credit of his ownership, yct 
the deed was kept in a bureau in their two-room 
house, to which she had free access, and she was 
a shrewd, educated business woman, and might 
have learned the The husband 
rented the land and collected the rents, but it was 


facts for herself. 
generally understood in the neighborhood that the 
land belonged to her. She did not notify the 
creditor of her ownership, and he did not know of 
it until the day of the sale of the land under his 
execution the husband. Held, that the 
creditor's claim was superior to her resulting trust. 
(Smith v. Willard [Tll.], 51 N. E. Rep. 835.) 


Master Servant 


against 


and — Fellow-Servant. — 
Whether injuries to a servant were caused by 
negligence of a fellow-servant depends upon the 
nature of the action in the performance of which 
the employe was negligent, and not upon the em- 
ploye’s grade or rank. If the one the 
master owed to the servant, the master is liable: 
but if 


act was 
the act pertained merely to the duty of an 
operative, the employe, notwithstanding he may 
have had supervisory power, was a fellow-servant 
with his injured (Mast v. 
[Oreg.]. 54 


Negligence 


co-laborer. 
-ac. Rep. 950.) 


Kern 


— Electric Wire — Proximate Cause 
of Injury. — The proximate cause of an injury re- 
sulting from contact with an uninsulated electric 
wire is the condition of the wire, and not the act of 
the injured person in coming in contact with it. 
(Walters v. Denver Consol. Light Co. 
[Colo.], 54 Pac. Rep. 960.) 

Power of 


Electric 


Attorney — Construction. — The de- 
fendant and R., his brother, were owners of a tract 
Defendant gave R. a power 
of attorney to sell all of defendant’s right, title and 
interest in the land, and to convey the same by 
deed of warranty. Assuming to act under said 
power of attorney, as well as in his own behalf, 
R., to secure a loan of $500, executed and delivered 
Held, 
that the power of attorney to sell and convey by 
deed of warranty conferred no authority upon R. 


of land in common. 


to the lender a mortgage upon said land. 
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to mortgage the interest of the defendant. (Mor- 
ris v. Ewing [N. Dak.], 76 N. W. Rep. 1047.) 
Railroad Company — Insolvency and Receivers. 
—It is not the province of a court of equity to 
continuously operate a great railroad system; and 
where such a system is in its charge, and operated 
by its receivers, in a suit by creditors, :t will not 
restrain other mortgage creditors, whose interest 
is in default, from commencing foreclosure pro- 
ceedings pending the determination of other and 
collateral matters, where such action may prob- 
ably have the effect of protracting the litigation 
and delaying a final disposition of the property, 
and where the rights of all the parties can be fully 
protected by any decree which may be entered. 
(Mercantile Trust Co. v. Baltimore & O. R. Co.., 
U.S. C. C., D. [Md.], 89 Fed. Rep. 606.) 
Wills — Nuncupative Will. — Decedent 
taken suddenly ill, and an operation was set for 
3 o'clock the next day, and his brother and others 
consulted with him about his making a will. The 


was 





| ject of the stamp tax on instruments. 


brother wrote down the wishes of decedent, and | 


said he would write it up and send it over in the 


morning, and, if it was right, decedent could sign | 


it, and, if not right, it could be made so. Nothing 


was said by decedent as to desiring any one pres- | 


ent to bear witness that it was his will, as pro- 
vided in Rev. St.. ch. 148, 
nuncupative wills. The next morning, before the 
will was brought to him, he was dead. Held not 
to be valid as a nuncupative will. (In re Gross- 
man’s Estate [Ill.], 51 N. E. Rep. 750.) 

Wills — What Constitutes. — A signed writing, 
on the back of a gas consumer's bill, in the hand- 
writing of deceased, an aged lady, reciting merely 
that “it my wish,”’ followed by a schedule of prop- 
erty to be distributed among specified persons, 
constitutes a will. (In re Gaston’s Estate [Penn.], 
41 Atl. Rep. 529.) 





Aew Books and Rew Editions. 


—— 


The United States Interval Revenue Laws Now in 


Force. By Mark Ash and William Ash, of the 
New York Bar. New York: Baker, Voorhis 
& Co., 1808. 


This work contains full notes of the judicial de- 
cisions of the United States Supreme Court and 
the lower Federal courts from the earliest times: 
also the decisions of the treasury department and 
The cog- 
nate authorities in the State courts have also been 
collated, particularly upon the now important sub 
A special 
feature is the grouping of the conflicting authori- 
ties in the various jurisdictions upon the mooted 
points of the invalidity of unstamped instruments, 


the commissioners of internal revenue. 


and their admissibility in evidence depending upon 
their forum in which the question has been raised, 
viz., the Federal and State courts. In addition to 
‘ull annotations of the judicial decisions, special 
attention has been given to the regulations and 
decisions issued by the commissioner of internal 
revenue, as also those of the bureaus of the secre- 
tary of the treasury and the attorney-genera! 
References are subjoined to the various statutory 


| provisions, giving the earlier laws from which they 
| 


§ 2, relating to | 


have been derived. Fully 3,000 cases and rulings 
of the executive departments are cited in the 


volume, and there has been appended a schedule 


| of taxes giving the rates and amounts imposed 


| 
: 
| 


upon the various subjects of taxation. This brief 
summary of the scope and purpose of the work 
will serve to indicate that it embraces a full and 
complete compilation of the internal revenue laws 
and the decisions of the court and the rulings of 
the executive departments thereunder. As such 
it cannot fail to prove of great value to the pro- 
fession. 
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